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Honorable J. Robert Kerrey
Wted States senate
316 Hart senate Office Building
~on, D.C. 20510-2704

Dear senator Kerrey:

'Blank you for your letter CX'l behalf of Mr. William P. sarunan, regarding
iuplementation of the progranming access provisiCX'lS of the cable Television
CCX1suDer Protection aoo eatpetition Act of 1992 (1992 cable Act) •

section 19 of the 1992 cable Act adds new section 628 to the CClm1Jnications
Act of 1934, as anvaOOed, to prohibit unfair or discriminatory practices in
the sale of video PZ09zaaming. 'l11e expzessed intent of this provision is to
foster the develq:ment of eatpetition to cable systems by increasing other
IIUltichannel video prograrmdng distrib1tors' access to programni.ng. In our
First Begort and Orrler in * Docket No. 92-265, adcpted April 1, 1993, and
released April 30, 1993, the camlission adcpted iupleaenting regulatiCX'lS for
section 19. In so doing, the camlission endeavored to follow the plain
~ of the statute, as infoImed by the legislative history, and to
effectuate its reading of Coogzessional intent based on its own judiJement aoo
expertise, in light of all carinents received.

In particular, the camrl.ssion concludes in the First Ig;lOrt and Orrler that
price discrimination will be deemed to occur if the difference in the prices
charged to carpeting distributors is not explained by the factors set forth
in the statute, which generally involve (1) cost differences at the wholesale
level in providing a program service to different distributors; (2) voluue
differences; (3) differences in creditworthiness, financial stability aoo
character; and (4) differences in the way the programni.ng service is offered.
The camdssion concluded that these factors will permit sufficient latitude
for legitimate and justifiable pricing practices ccmoon to a dynamic and
eatpetitive marketplace. ~le any differential in the price paid by one
distributor as coopared with that paid by its carpetitor may fom the basis
for a carplaint, we will inpose a higher burden on prograrrmars where the
price difference at issue exceeds either five percent or five cents per
subscriber, whichever is greater. .

'l1le First Report and Order also concludes that carplainants alleging
violations of specific prohibitions of section 628 regarding discrimination,
exclusive contracts or undue influence will not be required to make a
threshold showing of harm. The First Report. and Order states the
CClmIission's belief that Congress has already detennined that such violations
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result in hann. The Carmission also concludes, however, that the plain
language of the statute requires carplaints filed pursuant to the general
prohibitions of section 628 (b) regarding unspecified unfair practices nust
dsoonstrate that an alleged violation had the purpose or effect of hindering
significantly or preventing the cooplainant fran providing prograrrming to
subscribers or co~s.

In acxti.tion, the First Psjx>rt aoo Quier adopts a streamlined eatplaint
process. The Carmission's rules will encourage progranmers to provide
relevant infonnation to distributors before a oooplaint is filed with the
camdssion. In the event that a progranmer declines to provide such
infonnation, it will be sufficient for a distributor to subnit a swom
carplaint alleging, based upon infonnation and belief, that an inpennissible
price differential exists. With respect to earplaints alleging price
discrimination, the burden will be placed on the progranmer to refute the
charge by presenting evidence of the actual price differential and its
justifications for that differential. The earplaining distributor will then
have an owortunity to reply.

With respect to exclusive contracts, the First &P>rt aoo Qrner detenni.nes
that exclusive arrangements between vertically integrated programners and
cable operators in areas not served by a cable operator are illegal and may
not be justified under any circumstances. The First RePort and Order also
holds that exclusive contracts in areas served by cable (except those
entered into prior to June 1, 1990) may not be enforced unless the camdssion
first detemi.nes that the contract serves the public interest. These
detenninations will be made on a case-by-case basis, following the five
public interest factors set out in the statute.

For your reference, I have enclosed a copy of the press release, which
includes a detailed surrmary of the carmi.ssion's action in this proceeding.
Thank you for your interest in this matter.

Sincerely,

7 /-. V)t.·~.z-
Roy J. Stewart ....---~."
Chief, Mass Media Bureau

Enclosure
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April 21, 1993

Linda Townsend Solheim
Director, Legislative Affairs
Federal Communicatiosn Commission
Room 808
1919 M Street, N. W.·
Washington, D.C. 20554

Dear Ms. Solheim:

//J/JJ/?> .
b/ilY-~

I am enclosing a letter from William Sandman, whose
concern falls within your jurisdiction.

I am concerned that the proposed rule to which Mr.
Sandman refers should include adequate protections against
price discrimination. I would appreciate any information
which will enable me to respond to my constituent's concerns.
Please return the enclosed correspondence with your report to:

The Honorable Bob Kerrey
U.S. Senate
WashingtQn, D.C. 20510

Attention: Neal McKnight

Thank you for your assistance in this matter.

Sinceredy,

J. Robert



DILLER TELEPHONE CO.

William P. Sandman, Manager

The Honorable Robert Kerrey
Room 316
Hart senate Office Bldg.
Washington, D.C. 20510

Dear senator Kerrey:

Feb""''''''''''''''&i f1~~ 10: 09 P.O. Box 218
Diller, Nebraska 68342
T~ephone(402) 793-5330

I am writing to you to express my concern about the Federal COOIl1Unications
Camlission's Notice of Proposed Rule Making that was released on December 24,
specifically as it pertains to the section 19 progranming access provisions
of the recently passed cable bill.

I am the General Manager of the Diller Telephone canpany which serves
approximately 900 customers in southeast Nebraska. In our part of Nebraska
there are many consumers for whom cable service is unavailable due to the
remoteness. The only way these consumers can receive television is" by using
an antenna or home satellite dish. Until now, these home satellite dish
owners have been paying a higher rate for their progrannning than cable
customers.

My canpany, along with hundreds of utilities like it around the country,
worked long and hard to secure the inclusion of the cable bill's section 19
progranming access provisions in order to protect our consumers fran the
cable industry I s price gouging. When the bill passed, we were understandably
pleased and hopefUl that the discrimination would stop.

This is why we are concerned by the tone of the FCC' s NPRM on the
- subject. The FCC seems to have had sane difficulty understanding Congress I

intentions regarding the cable bill. The duty you charged the FCC with is
simple: to issue rules that will encourage competition in the video
marketplace by bring an end to the already existing monopolistic pricing
practices of many cable owned prograrrmers.

By writing this letter, I hope to impress upon you the reality of this
price discrimination. For our consumers, it is really an important issue.
And it is completely unnecessary; it costs cable owned progranmers and
satellite carriers no more to serve the rural hOt'f.e dish market than the urban
cable market.

I urge you to review the NPRM issued by the FCC on Dec. 24, and help us
ensure that rural residents of Nebraska are. protected against price
discrimination by lending your voice to our objection to this NPRM. I hope
you will encourage competi tion in the video marketplace and baring an end to
the unjustifiable discrimination against the noncable videomarket place by
cable owned prograrrmers. On behalf of the thousands of home satellite dish
owners living in rural Nebraska, I thank you for your support.

Sincerely,
Diller Telephone Company

l)[J{' Q~ J,ll.. ,lLl ,,-- l ~ ( \.. h l"'---

William P. Sandman; Mgr.
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